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COMBINED COMPANIES, INC.
and
WINBACK & CONSERVE PROGRAM, INC.
ONE STOP FINANCIAL, INC.,
GROUP DISCOUNTS, INC.
800 DISCOUNTS, INC.,
Petitionars,
and

AT&T CORP. |

Respondent.

COMMENTS OF AT&T CORP. IN OPPOSITION TO
JOINT PETITION FOR DECLARATORY RULING AND
#31 DR EXPEDRITED CONS A T HATS

¢ LT A

Pursuant to the Commission's Public Notice released July 26, 1996 snd
Saction 1.415 of the Commission's Rules, 47 C.F. §1.415, Respondent AT&T Corp:
("ATAT") hereby submits its Comments in Opposition to (1) the Joint Petition for
Declaratory Ruling on the Assignment of Accounts (Traffic) Without the Associsted.
CSTP i Plans Under f\T&T Tariff £.C.C. No. 2 ("Joint Petition™); and {(2) the Joint
Moation for Expedited Considaeration of the Joint Petition for Ducllmbiy Ruling -("Jnﬁ
Moticn™), filed by Combined Companies, inc., (*CCr) and four other companies owned
by Alfonse G. Inga, ("inga"). Winback & Conserve Program, . One Stop Financial,
inc., Group Discounts, Inc. and 800 Discounts, Inc. (the five companies are collectively
raferred {0 herein as the “Patitioners”).

ATET opposes the Joim Petition for Deciaratory Ruling because the
material facts relevant to the raquestad rulings are disputed. A formal compisint
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T OF FACTS

First Winback & Conserve Program, Inc., One Stop Financisl, Inc., Group
Discounts, Inc. and 800 Discounts, inc., all controlied by Alfonge G. Inga, sntered into
Customer Specific Term Plan 1l ("CTSP {IY) arrangemants with AT&T for Wide Area
Telephone Service ("WATS" or inbound “B00" long distarce service), ali prior to
June 17, 1984 Petitioners discontinued their pre-June 17, 1894 term plans without
liability and concaurrently subscribed to new term plans after June 17, 1884, Itis these
new term pians that are at issue in this proceeding.

B.  TheTrsnsterReuests

1. First Trangfer R I ie

The first transfer requast, not at issus here, was made by the four inga
companies identified above on or about December 16, 1994, These four companies
requasted that ATET permit the transfer of their nine CTSP I agreements to CCl, anew
company with no assets. As to this transfer ATAT, consistert with its filed tariffs,
initially demanded 8 sacurity deposit from CC|, 8 company with no credi hiﬂory which
had just recently besn formed. As shown below, this transfer was sventually effectad
without a deposit.

2. Second Transfer Request (CCIto PSE)

On or about Janumry 13, 1995 CCI made a transfer request fo ATET —

ostensibly under Section 2.1.8 of AT&T's Tariff F.C.C. No. 2 - that it be allowed to

transfer all of the traffic (i.e., all locations subscribed under the CSTP fi plans at issue).
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but not the plans themselves’ to Public Service Enterprises of Pennsylvenia, inc.
{("PSE"), AT&T objected on the grounds that Section 2.1.8 did not suthorize the
transfer of a plan uniess the transferee, in this case PSE, assumes the original
cusicmer's liability and that the Jocation-only transfer violated the “Yraudulent use”
provisions of Section 2,2.4 of its 1ariff® because the transfer had both the purpose and
the effect of avoiding the payment, in whole or in part, of tariffed shortfall and '
termination charges. The proposed transfer would have iransferred the sntire revenus
straam to PSE without the corresponding obiigations to pay any shortfall and
termination charges under the CSTP Il Pians. In this regard, Mr. Inga had previously
specifically informed AT&T that he intended to lsave ATET with a substantial financial
loss and no recourss, by isolating his lisbilities in companiss with No sssets and than .
having these companies file for protection under the bankrupicy laws.
o} P ral Hi

On February 25, 1995, Petitioners filed suit in the United States District
Court for the Di;tr‘u:t of New Jersey undar, inter alia. Section 406 of the
Communications Act (47 U.S.C. § 406) sesking preliminary injunctive relief. Petitioners

characterized the following acts as denials of service in violation of the Act: (1) AT&T's

';hi: process has been identified by the misnomer “fractionatization" in the Joirt
etition. ‘

And Section 2.8.2 which permits ATET to "tske immaediate action to temporarily
suspend service” where a cusiomer attempts o “circumvent [AT&T 8] ability 10
charge for its services as specified in Section 2.2.4 (Fraudulent Use).”
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ndnmibethupwpowdmu&mfaphnwimmliabiliﬁesmmukodwhct!mAT&T's
tariff prohibits *fractionalization.”

The District Court asked and answered the wrong questions. First, the threshoid
qmﬁiminwlwﬂmams&tofallnpln’:mﬂicuﬁﬂmiulinbi!iﬁuismmwm
Txiﬂ':TMWB(S&&MLI.S),MHAT&TIM&HmmMWin
Mﬁuuﬁﬁﬂwmmuﬂu'ww(PSE)nnm"all'ommold
WMCCN}MMMMMyMMMMmMM
comumitments when all the plan's traffic is transfecred. Sce ATAT Br. at 26-27.

The Inga Brief offers no response to this point. The CC1 Brief, by contrast, bas
mwﬂummmwummmmmmm
Court's efor. GCImMnumlﬁrdmmmydeindiﬁMMum
locations or to entire plans. See CC1 Br. at 31-32 & 0.13. CCI then, incongruously, secks to
MMMMWMWM"MMMMW
m(mmw'smmyﬂwmmmwmmwmfmdm
m-mwhumhmwmmmmmmmmm
jocation tht is transferred.

But that is self-evident uader the tariff. By contrast, when all the plan's traffic and
lncations are being transfirred to & new customer and when the “plan” would then exist only as
ummmm"mwmmum-wmmm

*obligations” mlmitmmndthe'cxixﬁngummﬂ's*sbmfallmdwmimﬁmmmﬁmm.
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Othcrwise, il the plan's traffic is separatod from liabilty, and ATAT loses control aver walfic |
that effectively requires the lisbilities under the plan. |

Fusther, ATAT also demonstruted that even if Section 2.1.8.B could somehow be:
Mmmmmﬁmmmmmmmwmmw
wrasfiors would both violate the antifiaud provisions of the teriff (because they would evade
shontfall or sernination liabilities) and violate Section 202(s) of the Comsmunications Act. Seo ;'
ATAT Be. 2t 28-29. The District Court ignored these peovisions, and neither plaintiff defiensds 5
dais Snibare — other than $o make the other claims (discussed below) that the District Court did
not acoept

3 mmmmmumw%nw |
Ja lorelcvant And Exroncous. '

mmMMmmummmudmm-w

charges bocuse, they assert, there is no possibility of such clurges. Thess claims sil dopond on.
plaincifi’ assertions thet the term plan in question are “pre-June 17, 1994 plans” nd that 5o |
cate shortfall changes cannot be applied 10 the discontimuance of service under these plans. Seg
Inga Br. s 22-28; CCI Br. at 37, |

The short snswer to these claims is that they were not relied upon by the District
Court below in issuing the injunction. To the contrary, it rested its injunction on the ground that
mmmwmhnﬂn"ﬂ“muﬂMAT&Thum |
interost in doing 30, not on the ground that there were no such commitments. March 5, 1996
Qudes at 19 (AA 1391),

-18-
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A The Commission Cannot Grant Declaratory Relief Where There Is A
Material tsaue Of Fact In Dispute

Declaratory refief under Section 1.2 of the Commission’s Rules, 47 CF R,

§ 1.2, cannot be granted by the Commission "where, as in the present case, all relevant
facis are not clearly developed and essentially undisputed.” In the Matter of Cascade
ytilities, B FCC Red 781, 782 (1983) ¢iling to Asronautical Radio, Inc., 5 FCC Red
2516 (Com. Car. Bur‘. 1990) and American Network, Inc., 4 FCC Red 550, 551 (Com.
Car. Bur. 1983). Instead, fact-based disputes must be resolved through 8 complaint
proceeding where xhle parties “through discovery, would have an opportunity 1o develop
{he faciual record to resoive this dispute” Aeronautica! Radio. Inc,, gupra. 5 FCC Rcd
at 2518.

B. A Material Issue of Fact Exists As To Whether AT&T Had Reasonable

Grounds For Believing That The Purpuse And Effect Of The Transfer
Were To Detrayd ATRT

CCl ostensibly sought to transfer the traffic - but not the pians
themselves — 10 PSE under Section 2.1.8 of AT&T's Tariff F.C.C. No. 2.
Section 2.1.8.B states that a customer may transfer its WATS service (in this case the
relevant WATS services are the CSTP Il Plans) to a "new Customar” only if the new
customer confirms in writing that it "agrees to assume gl| obligations of the former
Customer at the time of transfer or assignment.” This prnvi;inq. by its tarms, allows a

transfer of CCI's sarvice to PSE only if PSE agreed to assume all obligations under

10



